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Overview

I. Opinion 1/17 − The requirements 
stipulated by the principle of 
autonomy of EU law

II. The impact of the CJEU’s Opinion 
1/17 on the EU constitutional order

III.Concluding remarks



Autonomy in a third-
country context

1. Courts or tribunals may not interpret 
or apply EU law, but must treat it as 
fact

2. Any activity of aforesaid courts or 
tribunals may not produce significant 
spillover effects on the operation of 
EU constitutional order
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Impact on the EU constitutional order

1. Judicial conflicts and ISDS’ ‘Kadi moment’

2. Reshaping the current state of the EU’s rule of law

3. EU constitutionality of the EU Member State BITs with third countries and the 
ECT relied on in disputes with non-EU investors has become more than 
questionable
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ISDS’ ‘Kadi moment’

 CJEU in its Opinion 1/17 hopes for judicial constraint 

 What, however, if this hope will be disappointed? 

 Residual control of CETA tribunals on enforcement level
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Alternative standards of review of sovereign 
powers and the rule of law 

 CJEU and EU Member State courts v. CETA tribunal = 
‘comprehensive review’ v. ‘minimal review’

 CJEU and EU Member State courts v. CETA tribunal = 
restitution over monetary remedies v. monetary remedies over restitution



DEPARTMENT OF LAW

EU Member State third country BITs/ECT 
application to disputes with non-EU investors

 ISDS mechanisms in violation with the principle of autonomy of EU law

 Lack (to a large extent) the safeguards intended to preserve the autonomy of EU 
law, identified in Opinion 1/17



Way forward − 
backwards?
 (+) Continuing engagement of the 

EU in the ISDS reform process

 (+/-) Certainty re unconstitutionality 
of ECT and Member State BITs in a 
third country context

 (-) Reshaping of the specific 
expression of the principle of 
legality of administration in the EU 
constitutional order
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